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QUESTIONS PRESENTED 
1, Whether the trial court erred in its instruction on 
"insanity" and in denial of eppellant's motion for a new trial 
predicated on that error. 


2. Whether the trial court erred in refusing to sentence 


appellant under the Narcotic Rehabilitation Act of 1966. 


3, Whether the trial court erred in accepting a general 
verdict of "guilty" and thereafter sentencing defendant for 
the commission of the offense of "housebreaking". 

Statement pursuant to Rule 8(d): 


This case has not been previously before this Court under the sane 
or sirilar title. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
This appeal is from an order of the United States 
District Court for the District of Columbia of June 7, 1968 
sentencing appellant to a term of Three (3) Years to Nine 
(9) Years on the charge of Housebreaking." Notice of appeal 
was filed, pro.se, on June 14, 1968. Counsel was appointed 
by this Court to represent appellant on July 26, 1968. 
The time for filing of Appellant's brief in this Gourt was 
extended to December 2, 1968. Jurisdiction of this Court is 


invoked pursuant to 28 U.S.C. 1292, as amended. | 
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STATEMENT OF THE CASE 


On March 25,26,27, 1968 appellant was tried before 
the United States District Court for the District of 
Columbia, before the Honorable Aubrey E. Robinson, Jr., 
Judge of said Court, and a jury, on an indictment charging 
her with the offense of housebreaking. On March 27, 1968, 
the jury returned a verdict of "Guilty". On June 7, 1968 
appellant was sentenced to serve a term of from three (3) 
years to nine (9) years. On June 14, 1968 appellant 
filed her notice for appeal. On June 26, 1968 counsel 


was appointed to represent her in her appeal by this Court. 


ARGUMENT 

In her appeal filed prior to appointment of counsel, 
appellant alleges that the Court may have erred in its 
instructions and in her denial of a motion for a new trial. 

Since her! motion for a new trial is predicated on error 
in instructing on the defense of insanity, it must be 
assumed that she was referring to the instruction on this 
point. 

The Court's instruction on insanity is contained in 
the transcript at pp.285-295. As part of its instruction 
on insanity the Court stated, ..."If you find beyond a 
reasonable doubt that the defendant committed the offenses 
but believed that she did not kmow right from wrong at the 
time she did so, then her act would be the product of a 
mental disease, and you must find her not guilty by reason 
of insanity. If you find beyond a reasonable doubt that 
the defendant committed the offense but believe she did not 


-& 
have the ebility to refrain from doing the act, then her act 
would be the product of a mental disease end you ar find 
her not guilty by reason of insanity. 

However, even if you believe that the defendant did 
not lmow right from wrong, or that she had the ability to 


refrain from doing the act, you may still find on the basis 
of other evidence that her act was the product of a mental 
disease. | 

Now, evidence of the defendant's capacity or incapacity 


or lack of capacity to distinguish right from wrong and her 


ability or inability to refrain from doing a wrong or un— 


lawful act should be considered by you along with other 
evidence bearing on her mental or emotional processes and 
behavior controls and the relationship of those processes 
and controls to the act with which she is here charged. It's 
for you to say on the basis of all the evidence whether the 
unlawful act, if committed by the defendant, was the product 
of a mental disease as those terms have been defined for 
you."... 

Since there was some evidence touching on the defendant's 
ability to distinguish right from wrong (T. 74, 255-258) 
it appears that the case comes within the purview of King 
v. United States , 372 F.2d 383, (1967), U.S. Court of 
Appeals, D.C.) wherein this Court stated,..."As we have 
recently pointed out, in a case where the question of 
whether the defendant could distinguish right from wrong 
was introduced at trial, 'the judge should also have in- 
structed...(the jury) that eygn if they believed that 
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defendant ‘gid not know right from wrong, they could = 
find, on the basis of other evidence, that defendant's: ae teses 
act was a product of a mental disease or defect, which}. of 
course, is the only ultimate test of criminal Seen guity 
in this Circuit.”... %. 

However, in McDonald v. United ates 114 U.S. ee 
D.C. 120, 312 F. 2a, 847 (1962) cited in Washington v. ited 
States, U.S. Appeals, D.C. » No, 2032, December 13;° 1967, ° 
this Court defined mental illness in legal terms, As allege. 
‘term, mental illness, “Includes any abnormal condition of 
the mind which substantially affects mental or emotion, a 
process and which substantially impairs behavior contr 1." 
Since the ability to distinguish right from ae is 
no longer the test for insanity, ana is. “obviously a mo ¢ 
strict yardstick by which insenity is measured than m 
ebove legal description of mental illness, then. the oot Fe 
erred in including an instruction on the right-wrong “fis 
for it surely must have had considerable influence on 
jury. When one considers that substantially all of thi" 
trial was dedicated to the argument of defendant's ins nity, 


that there was conflicting testimony as to the effect ke 
c Snitt— 


mentel illmess had on the crime she was charged with 
ing, and the length of the Court's instruction on this! psue,. -“ 
it is logical to assume that 12 laymen, comprising thdtipry, 
would dwell on such clearly understood words as seighth rong" 
and such an easily assimilated phrase as "the ability 

know right from wrong." 


ie | 

In all other respects counsel can find no error with 
the Court's treatment of the issue of insanity for it gave 
verpatim (T. 55-61) this Court's suggested instructions to 
expert witnesses found in the Appendix to Washington Vv. 
United States (supra), and it adhered to them in directing 
the trial. Nor can counsel find any basis for arguing that 
the jury had no basis for rejecting defendant's “insanity 
defense" for there was conflicting testimony on the effect 
defendant's mental illness has on her mental and emotional 
processes and her behavior controls by the expert witnesses 
called by the defendant and the government. (T. 13; 248-249, 
255-258). | 

Defendant also urges that the Court erred in denying her 
request to be sentenced under the Narcotic Rehabilitation 
Aot, of 1966, 80 Stat 1438. 

Defendant filed a motion, subsequent to her conviction, 
requesting that she be sentenced under Title III of said 
act, which provides for civil commitment of addicts in lieu 
of prosecution or sentencing. However, it appears that 
defendant comes within the restrictions set forth in 
Section 311, in that she was already convicted at the time 


she made her request, she had not completed her sentence, 


nor was she on probation or parole and therefore gould have 
been ordered committed, "if the authority authorigea to 
require his (her) return to custody consents to nis (her) 
committment." | 


¢ AVAILABLE | 


-5- 

Defendant argued, in her motion, that the Court,... 

“as the authority authorized to require her return to custody, 
has discretion to consent to her committment and place her on 
probation under the aforesaid procedures," 

Assuming that the Court was the authority which could 
give consent, it appears that it is discretionary and in order 
for this Court to find error, it must find an abuse of that 
discretionary authority. 

The record, which it must be assumed the Court con- 
sidered in denying defendant's motion, indicates that de- 
fendant was released from the Federal Narcetics Treatment 
Facility at Lexington, Kentucky on February 3, 1966 where 
she had been committed as a result of her having been con~ 
victed of violating the Uniform Narcoties ‘ct., that she has 
a long history of narcotics addiction dating back to her 
childhood, had been using opium derivative narcotios since 
she was 11 or 12 years of age, and that her entire criminal 
record is the result of her need for and attempts to obtain 
narcotic drugs, (See: Motien for Mental Exemination of 
Defendant) 

The Purpose of the Act as set ferth by Congress is set 


forth in 42 U.S,C.A. 3401, wherein it is stated that, :"It 
is the policy of the Congress that certain persons charged 
with or convicted ef vieleting Federal Criminal Laws, whe 
are determined to be addicted to narcotic drugs, and Likely 
to be rehabilitated through treatment, should, in lieu of 


prosecution or sentencing, be civilly committed for con- 
finement and treatment designed te effect their restoration 


“9. 
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| 
to health, and return to society as useful menbers." 
(Emphasis added) 


| 
In view of defendant's ever increasing dependence on 


narcotics, her resorting to the use of them after being 
treated at the Federal Narcotics Treatment Facility at 
Lexington, Kentucky, counsel cannot urge on this Court that 
the trial court abused its discretion in rejecting her 
request for civil commitment. 

Counsel has been unable to find any reported cases 
interpreting the aforesaid Act. Therefore, with no authority 
to support him, he cannot forcefully argue, as he would like 
to, in favor of defendant's civil commitment, for he can not 
distinguish between propositions holding that aleholics 
are ill and therefore should be treated instead of. incar-— 
cerated, while narcotic addicts are incarcerated for. the 
crime cmmmitted to satisfy their physiological and psycho— 
logical need for narcotics. 

The final argument counsel wishes to put forth for the - 
consideration of the court concerns the trial Court's 
accepting a general verdict of "guilty". ‘while there was no 


| 
objection made by trial counsel, this counsel feels it isa 


clear and prejudicial error which this Court can take notice 
of even though there was no objection made at the time the 
verdict was accepted. | 
Defendant was indicted on a two-count indictment 
charging her with housebreaking and assault with a dangerous 


weapon, (An earlier trial resulted in no verdict on the 


ia 

housebreaking count and a "not guilty" verdict on the 
assault count.) She wes retried on the housebreaking count 
and on March 27, 1968 the jury returned with a verdict of 
"Guilty". (7. 297) In his charge to the jury, the Court 
instructed on the lesser included offense of "unlawful 
entry" (T. 282-284). Nevertheless, the Court accepted a 
general verdict of "guilty" and thereafter sentenced de=- 
fendant to a term of "Three (3) years to Nine (9) years, 
which exceeds the maximum penalty of "unlawful entry". 

In Tapley v. United States, 5th C., 1965, the defendant 
wes tried on an eight-count indictment, charging on count 
of conspiracy and 7 separate offenses of possession and 
transportation of the federal liquor lews. The jury re- 
turned with a verdict of "guilty of eight counts of con- 
spiracy". In sustaining the conviction, the U.S. Court of 
Appeals for the! 5th Circuit stated,..."Applying the rule 
thet the form of the general verdict is sufficient if it 
indicated the intention of the jury... we regard the ‘of 


conspiracy' as surplusage and treat the verdict as a finding 


of guilty on each of the counts as charged."... 

But, in the instant case, the general verdict of 
"guilty" does not clearly indicate the intention of the jury. 
for it was given two distinct alternative offenses of’ which 
4t could. find defendant guilty. Hence, the acceptance of 
the verdict as a conviction of housebreaking was manifest 
error. 


Reported cases on the intent of a jury verdict, still 
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cited in current decisions”go back to 1894 where there is 
reported a decision of the Supreme Court of the United 
States, St. Clair v. United States, 154 U.S. 134. There 
the defendant was indicted for murder on the high seas. The 
trial court refused to give an instruction on the lesser 
included offense of "manslaughter". The jury returned with 
the verdict of "guilty". By construction, the Supreme Court 
said, the law could add to the verdict of guilty, the words, 
"as charged in the indictment." The verdict of guilty, the 


Court said, will be interpreted as referring to the single 


offense specified in the indictment."... | 
But that case, and those of similar import are clearly 
distinguishable from the instant case where the Court gave 
a specific instruction on a lesser included offense, and 
for the Court to add the words, "as charged in the indictment" 
would amount to substituting this Court's intention for the © 
intention of the jury and would amount to a usurpation of a 
right exclusive to the jury. 
In United States v. DiMatteo, 169 Fad 798, 3rd C, 1958, : 
defendant was prosecuted in a two-count indictment charging 
forgery in the first count and cashing a forged bona in the 
second count. The jury returned a verdict of guilty of 
forgery, not guilty of the theft of the bond. 
The United States Court of Appeals for the Third 
Circuit, in reversing the conviction, stated, "The first 
count of the indictment in the instant case may be designated 
as a ‘forgery count'... The jury probably meant to fin re 
defendant guilty of the first count. But a defendant on 


trial on an indictment in a Court of the United States is 
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entitled, if judgment of sentence is to be imposed on hin, 
to have his guilt found by ea jury, directly and specifically, 
and not by way of possible inference."... (Emphasis added) 
In the instant case, the jury had ea clear cut choice, 
to find the defendant guilty of either housebreaking or of 
unlawful entry. They simply found her "guilty".. To now hold 
that they probably meant to find her guilty of housebreaking 
could be done so only by inference, and would therefore 
be manifestly unjust. 
If this Court feels that justice requires something 
less than a reversal, and a new trial, because of what 
counsel considers manifest error, then counsel submits this 


Court should apply the rvle set down in Brown v. United 


States, 112 U.S. “pp. D.C. 57, 299 F.2d 438, cert. denied 


82 S. Ct 1593, 370 U.S. 946, 

Because of confusion as to the intention of the jury 
in rendering 2 general verdict as to two defendants, this 
Court ruled that, "Since the record cmtains evidence from 
which 2 jury might appropriately find guilt as to offenses 
punishable by more than 5 years, we think the end of justice 
will best be served by withholding entry of our judgment on 
Yo. 16135 and No. 16139 for 30 deys to permit the government 
to consider whether to consent to re-sentence of appellants, 
Brown and Bryant, under 18 U.S.C. 371". If the government saw 
fit not to consent, the Court would then remand with direction 


to grant new trials to the abovenamed defendants. 
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CONCLUSION 
Mental illness has been legally defined as to) include 
any ebnormal condition of the mind which substantially 
affects mental or emotional processes and which substantially 
impairs behavior control. In view of this definition, the 
Court erred in its instruction when it indicated See the 
"right-wrong test" applied to appertent and could be con— 
sidered by the jury in their determination of the issue of 
appellant's insanity. Accordingly, the judgment and order 
of June 7, 1968 sentencing appellant to a term of three to 


nine years should be vacated and a new trial ordered. 


Additionally, since the Court gave the jury @ choice 


| 
between two distinct and separate offenses, i.e., house— 
breaking or unlawful entry, the Court erred in accepting a 


general verdict of "guilty" and thereafter Seer 


appellant as aforesaid. Accordingly, the judgment and order 


of June 7, 1968 shoulda be vacated and a new trial ordered, 
or in the alternative, appellant should be re-sentenced so 
that her term does not exceed the maximum sentence for the 
offense of unlawful entry. 
Respectfully submitted, 
Wipro Cae a Be 
Michael Ritz, Jr. 
Attorney for appellant 
(Appointed by this Court) 


848 Yashington Building 
Washington, D.C. 20005 


ogc ‘from the: Gnited ‘States ‘District: Stouts 
for the District of Columbia 


Tuomas C. perenne ee 29 
Assistant,’ ine (eto Attra 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the court below properly incorporated a ref- 
erence to the “Right from Wrong” Test in that portion of 
its charge to the jury pertaining to appellant’s defense of 
insanity, where the concept was mentioned by an expert 
witness at trial? 

2. Whether appellant’s conviction for housebreaking 
should be reversed because of a general verdict of guilty 
where the record adequately reveals the intent of the jury 
to find appellant guilty of the indicted offense. 


| *This case has not been before this Court under the same or 
similar title. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,162 


Kay F. GLENN, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two count indictment filed on February 13, 1967, 
appellant was charged with housebreaking and assault 
with a dangerous weapon in violation of Title 22 D.C. Code 
Sections 1801 and 502 (1967) respectively. Trial by jury 
commenced on January 2, 1968 and concluded on January 
10, 1968 with a verdict of not guilty of assault with a dan- 
gerous weapon. The jury was unable to reach a decision 
on the housebreaking charge. A second jury trial on 
count one subsequently began on March 25, 1968, and two 
days later appellant was found guilty. On June 7, 1968 
appellant was sentenced to a term of imprisonment of 
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| from three to nine years, and from this judgment the 
present appeal was taken. 

The Government’s initial witness was Albert Lee Har- 
grove who testified that on December 20, 1966 he resided 

i at 1808 Clifton Street, N.W. in the District of Columbia, 
where he rented an apartment (Tr. 7). Living with him 
| were his brother, wife and a single child (Tr. 8). Mr. 
| Hargrove left his apartment on December 20th to keep a 
| doctor’s appointment scheduled for 1:30 p.m. When he re- 
| turned at about 3:00 p.m. he saw someone in the apart- 
ment as he entered. After shutting the front door he pro- 
ceeded towards the kitchen when an unidentified man ran 
' by him and left the apartment. When a woman came 
| from the kitchen the witness inquired what she was doing. 
i After telling Mr. Hargrove that she was following the 
other man, Hargrove kept her in the apartment and re- 
| quested a neighbor to call the police. (Tr. 8-10.) 
‘The witness also stated that he had not given permission 
: to anyone to enter his apartment, nor had he ever seen the 
woman before (Tr. 9-10). When asked whether he could 
recognize the intruder in the courtroom, Mr. Hargrove 
| was unable to make a definite identification (Tr. 11). 
However, he did relate that the woman in his apartment 
: eventually left in the company of the police officers (Tr. 
| 12). When requested to describe the condition of his 
| apartment, Hargrove testified that his portable television, 
| a small radio, and a combination phonograph-radio had 
been removed from their usual locations and placed in the 
| middle of the floor with their electrical cords wrapped 
around the handles (Tr. 12-16). 

The first of two police officers called by the Government 
was Private Sidney Donald Michelin, who on December 20, 
1966 was assigned to the Old Clothes Squad of the Special 
Operations Division. Private Michelin responded to Mr. 
Hargrove’s residence and upon arrival observed appellant 
standing inside the hallway or foyer of the apartment (Tr. 
20-21). He also saw a television set near the front door 
on the floor and then identified appellant as the woman 
who was arrested in his presence (Tr. 23). 
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On December 20, 1966 Private Charles P. Robison of 
the 13th Precinct arrested appellant in the living room of 
Mr. Hargrove’s apartment (Tr. 30-31), after a conversa- 
tion with Hargrove and a short investigation conducted on 
the scene (Tr. 28-29). The officer stated that the premises 
appeared to be in disarray and that he observed a radio, 
television set and possibly some clothing on the floor of the 
apartment. Specifically, the officer remembered a portable 
radio on the living room floor approximately three or four 
feet from the front door (Tr. 32-34). After appellant was 
transported to the police station she gave Officer Robison 
certain narcotics paraphernalia which he knew were used 
for injecting heroin (Tr. 36). At the close of this testi- 
mony the Government concluded its case (Tr. 37 ), and 
trial counsel’s motion for judgment of acquittal was denied 
by the court after argument (Tr. 37-48). 

In his opening statement to the jury appellant’s trial 
counsel indicated that he intended to raise the defense of 
insanity (Tr. 49). Thereafter, a single witness, Dr. 
Henry P. David was called and identified himself as the 
Associate Director of the International Research Institute 
of the American Institutes of Research (Tr. 53). Dr. 
Henry was also a consultant to the psychology branch of 
St. Elizabeths Hospital, and at the time of the trial was 
in attendance there two days per month. Following his 
qualification as an expert witness the court instructed the 
doctor pursuant to this Court’s opinion in Washington v. 
United States, —— U.S. App. D.C. ——, 390 F.2d 444 
(1967). 

The witness then related that he had been requested by 
personnel of the psychology branch to examine appellant 
in his capacity as a consultant to the hospital (Tr. 62, 
64). He began by administering to appellant the Wechsler 
Intelligence test, the Rorschach test, parts of the Ther- 
matie Apperception test, and finally a projective type test 
involving a series of open-ended questions (Tr. 64-65). 
The results of the first test indicated that appellant’s 
“training was below average of that of most people in the 
United States.” (Tr. 66.) While the Rorschach test re- 
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‘vealed that appellant had little fantasy life, was generally 
‘alienated from people, and was affected by anxiety, it pre- 
‘sented no evidence “of severe mental disturbance known 
‘as psychosis . .. [or] of any organic involvement... .” 
i(Tr. 66-67). The doctor thought the general findings of 
all the tests portrayed: 


. .. person whose whole life is dependent on drugs, 
with a strong neurotic overlay which means that she 
had relatively few controls, a rather severely anxious 
person, one compulsively driven to satisfy these par- 
ticular needs for drugs (Tr. 67). 


Dr. Henry was “distressed” by appellant’s social history 
‘which he reveiwed at the hospital. According to informa- 
ition given by appellant she had never been employed at a 

single job in excess of six months nor did she possess any 
‘vocational skill. The witness found no evidence of a solid 
family life and was told by appellant that she had been 
using narcotics for about 20 years (Tr. 70-71). He sub- 
sequently concluded that appellant was suffering from, “an 
abnormal condition which substantially affects her mental 
‘and emotional processes and her behavior controls and 
i social conduct” resulting from “drug dependency over a 
‘long period of time...” (Tr. 73). Specifically, in Dr. 
Henry’s judgment appellant’s need for drugs dominated 
her actions on December 20, 1966, and her offense “was 
: the result of the need to obtain funds” with which to sat- 
isfy her habit (Tr. 73). He then qualified his opinion by 
remarking: 


..- we don’t know very much at this point yet about 
drugs. All we do know is the overwhelming compul- 
sive need for drugs 

And if this is as strong as we suspect it is then I 
would offer the opinion that it will sweep away any 
feeling of right or wrong.... (Tr. 74). 


On cross-examination the witness stated he had seen 

' about a dozen patients at the hospital while he was a con- 
sultant, and that it was “pure chance” that he had come 
to examine appellant (Tr. 77). He admitted that he had 
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“not tested significant numbers of patients in the preceding 
‘ two years and that for the four previous years the patients 
he had treated in private practice were small in number 
' (Tr. 77-78). Altogether Dr. Henry saw appellant three 
‘times (Tr. 79), the most recent of which was two months 
‘prior to the trial (Tr. 80). In his succeeding testimony 
! both the manner of administering the tests and examples 
of actual questions and normal responses were elicited 
(Tr. 81-91). 
An analysis of findings of the Wechcler Intelligence test 
' placed appellant in the lower end of normal limits, and no 
' yemarkable or unusual responses were noted by the doctor 
- (Tr. 101-102). The latter conclusion was also made with 
respect to the Thematic Apperception Test (Tr. 102, 
109-110). Appellant’s responses to the Rorschach ink blots 
were described as “extremely meager” (Tr. 111) and re- 
' flecting “a great deal of anxiety” and lack of “warm hu- 
' man relationship.” (Tr. 113), but the witness conceded 
' the presence of a subjective element in his interpretations 
of the test results (Tr. 116). Dr. Henry subsequently 
- found that the clinical picture of appellant as indicated by 
' the tests “was extremely compatible with that of drug 
' addiction”, yet he admitted that it was “an intellectual 
judgment and it can be wrong, certainly.” (Tr. 136). He 
‘ also agreed to the characterization of appellant as a 
“meager personality.” (Tr. 137). The doctor expressed 
the further opinion that although appellant knew what 
was acceptable social behavior, she was compulsively 
driven to engage in conduct to satisfy her needs regardless 
of the consequences, and that this entailed a willingness 
to assume a greater risk of punishment (Tr. 139-141). 
When asked whether appellant would know right from 
wrong when she engaged in an antisocial act, the witness 
eschewed a moral judgment but assured the jury that ap- 
pellant was aware of what conduct was punishable by law 
(Tr. 143). He also felt that her need for drugs forced 
her to disregard the law (Tr. 144), and he offered his 
‘“Gmpression” that appellant unconsciously desired to be 
caught and possibly punished or treated (Tr. 145-147). 
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On redirect, Dr. Henry again labeled appellant’s, “com- 
pulsion to seek drugs [as] an abnormal condition . 
{which] substantially affects her mental and her emotion- 
al processes.” (Tr. 151). However, under additional 
questioning by the court he agreed that while appellant 
would ordinarily have to violate the law to obtain drugs 
her choice of action was the result of a “conscious intel- 
lectual exercise.” (Tr. 151-152). On recross he stated 
that appellant’s selection of a particular scheme for get- 
ting money for drugs would depend on the opportunities 
and circumstances presented to her. He then acknowl- 
edged that the opportunities available would be determined 
in part by appellant’s assessment of the likelihood of being 
caught in whatever “activity” she selected (Tr. 153). 

After defense counsel rested his case (Tr. 200) the 
Government called in rebuttal Dr. Elizabeth R. Strawin- 
sky, Clinical Director of the Cruvant Division at St. Eliza- 
beths Hospital (Tr. 202). She confirmed that approximate- 
ly one-third of the patients sent to the hospital for mental 
observation had problems relating to drug addiction (Tr. 
207), and that as a result she had occasion to observe 
them and testify concerning the effects of this condition 
(Tr. 208-209). The doctor revealed that appellant was 
initially admitted to the hospital on March 23, 1967 at 
which time an admission note was prepared containing 
the patient’s history and the findings from a brief mental 
examination (Tr. 211). Information from additional in- 
terviews was periodically entered in appellant’s medical 
record including observations by other staff personnel 
(Tr. 218-215). Based on the above and additional con- 
sultation with various individuals at appellant’s medical 
staff conferences (Tr. 216-219) the doctor concluded that 
as of December 20, 1966 appellant suffered from a “socio- 
pathic personality disturbance, drug addiction” (Tr. 223). 
People generally falling within this class were described as 
“chiefly ill in terms of society” and inclined to do what 
pleased them without regard to the law, “but able to rec- 
ognize that society disapproves of certain conduct.” (Tr. 
223-224). 
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In the doctor’s opinion appellant was not a neurotic, nor 
did she have neurotic overtones, such as a disproportionate 
amount of anxiety (Tr. 238), and the witness confirmed 
' that a person could not simultaneously be a sociopath and 
' 2 neurotic (Tr. 239-240). In explaining again the basis 
’ for her diagnosis the doctor referred to appellant’s long 
history of drug addiction (Tr. 242) as well as her resent- 
| ment towards society for “interrupting” her way of life 
and her dependent personality (Tr. 243). Furthermore, 
appellant would not have been diagnosed as suffering from 
a particular sociopathic personality disturbance had there 
been evidence of an underlying or contributory mental ill- 
ness (Tr. 244). 

The witness later informed the jury that a person 
physiologically addicted to heroin could exercise free 
choice in selecting a method to secure financial gain, fully 
aware that certain types of conduct were punishable by 
society (Tr. 255) and involved a chance of getting caught 
(Tr, 256). I£ such people confronted a policeman while 
on the verge of committing a crime, “They could probably 
divert their activity to somewhere a policeman was not.” 
(Tr. 257). The doctor specifically admitted that appel- 
lant would be able to change her intended course of con- 
duct were she to meet the same policemen under similar 
circumstances (Tr. 257-258). Following Dr. Strawinsky’s 
testimony the court again denied trial counsel’s motion for 
a judgment of acquittal (Tr. 271). 


Instructions 


The jury was instructed on the elements of both the 
offense of housebreaking (Tr. 280-282) and on the lesser 
included offense of unlawful entry (Tr. 282-284). The 
Court’s instructions on the defense of insanity commences 
at page 285 of the transcript. While so engaged the court 
made only the following remarks pertaining to appellant’s 
ability to differentiate right from wrong: 


Now, in determining whether there has been a caus- 
al relationship between the defendant’s mental con- 
dition and the offenses with which she is charged, you 
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may consider evidence bearing on her capacity or lack 
of capacity to distinguish between right and wrong 
and her ability or lack of ability to refrain from doing 
a wrong or an unlawful act. 

If you find beyond a reasonable doubt that the de- 
fendant committed the offenses but believe that she 
did not know right from wrong at the time she did so, 
then her act would be the product of a mental disease, 
and you must find her not guilty by reason of insan- 
ity. If you find beyond a reasonable doubt that the 
defendant committed the offense but believe she did 
not have the ability to refrain from doing the act, then 
her act would be the product of a mental disease and 
you must find her not guilty by reason of insanity. 

However, even if you believe that the defendant did 
not know right from wrong, or that she had the 
ability to refrain from doing the act, you may still 
find on the basis of other evidence that her act was the 
product of a mental disease. 

Now, evidence of the defendant’s capacity or inca- 
pacity or lack of capacity to distinguish right from 
wrong and her ability or inability to refrain from 
doing a wrong or unlawful act should be considered 
by you along with other evidence bearing on her men- 
tal or emotional processes and behavior controls and 
the relationship of those processes and controls to the 
act with which she is here charged. It’s for you to 
say on the basis of all the evidence whether the un- 
lawful act, if committed by the defendant, was the 
product of a mental disease as those terms have been 
defined for you. (Tr. 291-293.) 


At the close of the instructions defense counsel appar- 
ently desired further clarification of the relationship be- 
tween the right from wrong test and the insanity standard, 
He was prompted to comment by the Court’s deviation 
from the accepted instruction as indicated above by italics. 
The court, however, declined to give any further explana- 
tion (Tr. 295-296). After deliberating the jury returned, 
and in answer to the clerk’s question? “What say you as 
to the defendant Kay F. Glenn?”, the foreman responded, 
“oniliy.” (Tr. 297). 
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ARGUMENT 


I. The trial court properly incorporated a reference to 
the “Right from Wrong” Test in that portion of its 
charge to the jury pertaining to appellant’s defense 
of insanity. 

(Tr. 74, 148-144, 285-295) 


Appellant initially argues that the trial court com- 
mitted error when it included an instruction on the 
“right from wrong” test in its general charge to the 
jury on the issue of insanity. Contrary to this suggestion 
“we submit that based on the evidence adduced at trial the 
court below properly submitted this standard to the jury 
as a factor in its assessment of appellant’s criminal re- 
sponsibility. The counterstatement indicates the only two 
instances of testimony elicited before the jury which per- 
tained to the “right from wrong” test. Although both 
' veferences were brief the court was clearly correct in find- 
ing a sufficient evidentiary foundation to warrant the in- 
clusion of such an instruction during its charge on appel- 
lant’s defense. See, Blocker v. United States, 116 U.S. 
App. D.C. 78, 80, 320 F.2d 798, ——, cert. denied, 380 

US. 957 (1965); King v. United States, 125 U.S. App. 
' D.C. 38, ——, 872 F.2d 383, 397-398 (1967). 

In spite of the fact that this Court has already expressed 
its approval of the type of instruction given below * appel- 
‘ lant contends that the jury might have been induced to con- 
‘ centrate unduly on the trial judge’s remarks concerning 
' the “right from wrong” test. In advancing this argument 
appellant simply disregards the greater context in which 
! these very limited references were made, to wit: the oth- 
_ erwise lucid and complete instruction of the court which 

appropriately embraced and emphasized the legal defini- 
tion of mental illness contained in McDonald v. United 
| States, 114 U.S. App. D.C. 120, 312 F.2d 847 (en bane, 
1962). A reading of the transcript demonstrates be- 
‘ yond question that the court’s charge on insanity was de- 


1 King v. United States, supra. 
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may consider evidence bearing on her capacity or lack 
of capacity to distinguish between right and wrong 
and her ability or lack of ability to refrain from doing 
a wrong or an unlawful act. 

If you find beyond a reasonable doubt that the de- 
fendant committed the offenses but believe that she 
did not know right from wrong at the time she did so, 
then her act would be the product of a mental disease, 
and you must find her not guilty by reason of insan- 
ity. If you find beyond a reasonable doubt that the 
defendant committed the offense but believe she did 
not have the ability to refrain from doing the act, then 
her act would be the product of a mental disease and 
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defined for you. (Tr. 291-293.) 


At the close of the instructions defense counsel appar- 
ently desired further clarification of the relationship be- 
tween the right from wrong test and the insanity standard. 
He was prompted to comment by the Court’s deviation 
from the accepted instruction as indicated above by italics. 
The court, however, declined to give any further explana- 
tion (Tr. 295-296). After deliberating the jury returned, 
and in answer to the clerk’s question? “What say you as 
to the defendant Kay F. Glenn?”, the foreman responded, 
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ARGUMENT 


L The trial court properly incorporated a reference to 
the “Right from Wrong” Test in that portion of its 
charge to the jury pertaining to appellant’s defense 
of insanity. 

(Tr. 74, 143-144, 285-295) 


Appellant initially argues that the trial court com- 
‘mitted error when it included an instruction on the 
'“right from wrong” test in its general charge to the 
‘jury on the issue of insanity. Contrary to this suggestion 
‘Wwe submit that based on the evidence adduced at trial the 
court below properly submitted this standard to the jury 
as a factor in its assessment of appellant’s criminal re- 
sponsibility. The counterstatement indicates the only two 
‘instances of testimony elicited before the jury which per- 
tained to the “right from wrong” test. Although both 
' references were brief the court was clearly correct in find- 
ing a sufficient evidentiary foundation to warrant the in- 
clusion of such an instruction during its charge on appel- 
lant’s defense. See, Blocker v. United States, 116 US. 
App. D.C. 78, 80, 320 F.2d 798, , cert. denied, 380 

US. 957 (1965) ; King v. United States, 125 U.S. App. 
D.C. 38, ——, 372 F.2d 388, 397-398 (1967). 

In spite of the fact that this Court has already expressed 
its approval of the type of instruction given below * appel- 
lant contends that the jury might have been induced to con- 

' centrate unduly on the trial judge’s remarks concerning 
the “right from wrong” test. In advancing this argument 
appellant simply disregards the greater context in which 
these very limited references were made, to wit: the oth- 
" erwise lucid and complete instruction of the court which 
' appropriately embraced and emphasized the legal defini- 
tion of mental illness contained in McDonald v. United 
| States, 114 U.S. App. D.C. 120, 312 F.2d 847 (en bane, 
1962). A reading of the transcript demonstrates be- 
"yond question that the court’s charge on insanity was de- 


1 King Vv. United States, supra. 
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signed to reflect accurately and in degree all the expert 
testimony presented at trial. Appellant’s suggestion fails 
to take account of the fact that all the evidence presented 
to the jury on the issue of her mental condition, 
with the possible exception of the two references to the 
concept of “right from wrong”, was in harmony with this 
Court’s opinion in Washington v. United States, US. 
App. D.C. —, 390 F.2d 444 (1967). We submit that it 
is against this background that the alleged effect of the 
contested portion of the court’s charge must be measured, 
and that when analyzed in this fashion appellant’s claim 
that the jury was distracted from performing its intended 
function in considering the insanity defense is plainly 
without merit.? 

Neither do we find any prejudice to appellant stemming 
from the court’s apparent mistake in reciting the standard 
instruction* applicable where evidence of a defendant’s 
ability to distinguish between right from wrong is intro- 
duced at trial. Appellant seemingly ignores this point, 
but in any event such error was indeed harmless 
when the instructions are considered as a whole. Cf. 
Nixon v. United States, 114 U.S. App. D.C. 21, 309 F.2d 
316 (1962). Even in the limited context of the immedi- 
ately preceding and successive paragraphs (Tr. 292-293), 
the impact of the court’s mistaken language is thoroughly 
dissipated, if not completely cured. And an examination 
of the entire charge on insanity (Tr. 285-295) clearly re- 
inforces this conclusion. See Howard v. United States, 

U.S. App. D.C. , 889 F.2d 287, 291 (1967). 


2 This Court should note that defense counsel never objected below 
to the presence of a reference to the “right from wrong” test in 
the trial court’s charge on insanity, rather he took exception to the 
form of that reference (Tr. 295-296). Since no objection was voiced 
we submit that unless the alleged deficiency amounts to plain error 
affecting substantial rights, appellant would not be entitled to re- 
lief on this ground. Howard v. United States, —— U.S. App. D.C. 
——, 389 F.2d 287 (1967). 


3 See discussion in the counterstatement at pages 7-8. The court 
adopted the instruction on the right from wrong test published in: 
Criminal Jury Instruction For the District of Columbia by the 
Bar Association of the District of Columbia (1966). 


ll 


Il. The record adequately reveals the intent of the jury 
to find appellant guilty of housebreaking with intent 
to steal, as specified in the indictment. 


(Tr. 6-37, 273-298) 


Appellant also argues that reversible error was in- 
‘jected into the trial below when the jury returned a 
‘general verdict, from which allegedly it can only be in- 
ferred that its members intended to convict her of 
‘housebreaking rather than the lesser included offense of 
unlawful entry. We submit that a totally different im- 
' pression is generated by a reading of the record, and that 
no suggestion of confusion on the part of the jury respect- 
ing its verdict is at all indicated. 
At the beginning of trial during his opening statement 
Government counsel remarked at page 4 of the transcript: 


If we have proved the facts that I am now outlin- 
ing to your satisfaction beyond a reasonable doubt, 
then we will ask you to bring back a verdict of guilty 
of the housebreaking charge. 


Even assuming that the jury was not apprised of the 
charge against appellant during the voir dire conducted 
' prior to trial, there can be no doubt but that by the time 
' evidence was first presented the Government’s intention 
' to prove a housebreaking violation was absolutely clear. 
' Thus, as expected, a. reading of the transcript (Tr. 6-36) 
' yeveals that the testimony of the Government’s three wit- 
' nesses was directed to proving the necessary elements of 
' the single offense charged, especially the intent to steal. 
In contrast we note that on his eross-examination of the 
complainant, Mr. Hargrove, defense counsel was inter- 
rupted by the court when he proceeded to question the 
witness concerning the whereabouts of his brother and 
sister (Tr. 16-17). In the ensuing bench conference coun- 
sel was told by the court that it was his burden to estab- 
lish that appellant had consent to enter Mr. Hargrove’s 
apartment, At this point counsel concluded his examina- 
tion without further endeavoring to question the witness 
about any aspect of his testimony (Tr. 17-18). The same 
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pattern was repeated in defense counsel’s examination of 
Officer Michelin, where only one question inquiring about 
the number of doors in the Hargrove apartment was ever 
asked (Tr. 24). The few questions directed to Officer 
Robison by defense counsel pertained to narcotics para- 
phernalia surrendered by appellant and whether tests for 
finger prints had been conducted at the scene of the offense 
(Tr. 36-37). When defense counsel finally made his open- 
ing statement he informed the jury that he intended to 
raise the defense of insanity. No mention was made of 
any other possible theory of defense. Viewed from this 
perspective we submit that as of the close of the evidence 
the jury’s attention was focused exclusively on the ulti- 
mate issue of whether appellant was guilty of housebreak- 
ing with intent to steal. 

Subsequently the court did include in its charge some 
remarks pertaining to the lesser included offense of un- 
lawful entry, but a review of the entire instruction com- 
pels the conclusion that the jury was instructed in effect to 
consider first whether appellant had committed the offense 
of housebreaking as specified in the indictment. Under 
these circumstances we feel that a strong presumption at- 
tends its verdict that appellant was found guilty as 
charged. Cf. Rucker v. United States, 108 U.S. App. 


+ During his charge the trial judge again reminded the jury that 
appellant was indicted for housebreaking. This was followed by a 
thorough discussion of the various elements of the offense and their 
relation to the Government’s burden of proof (Tr. 280-282). Not 
until the intricacies of the housebreaking charge were fully ex- 
plained did the court state: “Now, under the law there is a lesser 
included offense of unlawful entry which the evidence in this case 
would permit you to consider.” (Tr. 282). At several later points 
the court referred to the crime charged in the indictment or the 
lesser included offense (Tr. 284, 285, 288, 289). Considered in the 
context in which they were made we find little reason to suspect 
that the jury utilized an improper technique in reaching its verdict. 


5In a somewhat related case Judge Tuttle of the Fifth Circuit 
stated: 


Appellant cites no authority for his proposition that a verdict 
should be read in the light of the charge rather than in the 
light of the indictment. The rule appears to be that if a verdict 
is patently ambiguous some rules of construction may be 
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‘D.C. 75, 77, 280 F.2d 623 (1960). 

We emphasize that neither counsel nor the court acted 
. to correct what might have been considered an improper 
verdict, From this we infer that the intent of the jury 
was sufficiently communicated to all parties, such that in 
' the circumstances of this case no question arises as to the 
certainty of the jury’s decision to find appellant guilty of 
housebreaking. Furthermore, after the trial ended de- 
fense counsel filed three motions each containing a recita- 
tion in part that appellant had been convicted of house- 
breaking on March 27, 1968.° Also, an examination of the 
official court file reveals on the jacket the following nota- 
tion presumably made on the day the jury’s verdict was 
announced : 


1968 Mar. 27: Trial resumed; same jury and two 
(2) alternate jurors; two (2) alternate jurors dis- 
charged; jury retires to consider their verdict; Ver- 
dict “guilty on Court One-Housebreaking.” Jury 
Polled. 


These additional indicators support our assertion that the 
jury’s verdict was not unduly obscure, and that the intent 
of the jury to find appellant guilty of housebreaking was 
in fact conveyed to all parties concerned. A similar situa- 
tion some years ago was the object of comment by the 
United States Court of Appeals for the Second Circuit: 


_.. it may be noted that, when the verdict was ren- 
dered, it seems not to have occurred to anyone that it 
was ambiguous or incomplete, or so framed as to eall 
for further elucidation of their meaning by the jury. 
This circumstance, although not controlling, is signifi- 


applied to it, principal among which is the rule of guilty of the 
highest degree of the crime charged. Williams v. United States, 
238 F.2d 215, 220 (1956) 


¢See: A, Motion for New Trial, filed April 3, 1968; B, Defend- 
ant’s Petition That She Be Placed on Probation Conditioned upon 
Her Taking the Necessary Steps to Procure Her Commitment Under 
Title III of the Narcotics Rehabilitation Act of 1966, filed May ay fm 
1968; C. Motion for Release on Personal Recognizance Pending 
he or, in The Alternative, to Set Reasonable Bail, filed July 21, 
1968. 
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cant. . . . Apparently there was something in the 
atmosphere of the case, something in the situation and 
conditions under which the verdict was rendered 
which made its meaning clear to all who had partici- 
pated in the trial.” 


Appellant’s belated effort to cast doubt over the verdict 
fails to meet the obvious inferences contained in the record 
which give rise to the presumption that the jury intended 
to find her guilty of the single indicted offense. The 
inability to point to particular aspects of the proceedings 
below which would reasonably engender confusion on the 
part of the jury reduces appellant’s allegation to pure 
speculation, and it should not provide the basis for dis- 
turbing the verdict.* 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
THOMAS C. GREEN, 
Assistant United States Attorneys. 


7 Drew Vv. United States, 192 F.2d 854, 856-867 (2nd Cir. 1912); 
Cf., O’Connell Vv. United States, 253 U.S. 142, 148 (1920). 


® The cases of United States v. DiMatteo, 169 F.2d 798 (Srd Cir. 
1958) and Brown v. United States, 112 U.S. App. D.C. 57, 299 F.2d 
438, cert. denied, 370 U.S. 946 (1962) cited at pages 9-10 of coun- 
sel’s brief involved multiple count indictments which substantially 
inhibited the task of determining the jury’s intent when an ambig- 
uous verdict was returned. No such circumstances are involved in 
the present case. 

Appellant’s remaining comments directed to the court’s refusal to 
place her on probation in order to facilitate a civil commit- 
ment under Title III of the Narcotic Addict Rehabilitation Act 
suggest no grounds on which this Court could reasonably find that 
the lower court refused to exercise its discretion. 


Fv. 8. covennment printing orrice; 1969 331307 439 


